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STATEMENT OF JURISDICTION
Utah Code

Ann., §63-46b-16 confers jurisdiction upon

the Supreme Court or
statute to

other

appellate

court

designed by

review all final agency actions resulting from

formal adjudicative proceedings.
3(2)(a) grants

jurisdiction to

Utah Code

Ann., §78-2a-

the Utah Court of Appeals

to review the final orders and decrees of

state and local

agencies.

NATURE OF PROCEEDING

This

appeal

is

from

the

final

decision

Personnel Review Board (PRB), an administrative

of

the

agency of

the State of Utah.

STATEMENT OF ISSUES PRESENTED FOR REVIEW

The issues

presented by

are stated below.

The

the appellant on the appeal

respondents

raise

no additional

issues but merely respond to issues raised by appellant;
I.
The Personnel Review Board failed
to answer the dispositive issue in the case which is
whether McConnell satisfied the experience requirement
of the 1987 class specification of four years of
professional experience.
1

II.
The Personnel Review Board finding that the
wording of the 1987 Engineering Associate III class
specification did not reasonably lend itself to an
interpretation different from the one applied to the
1985 class specification is in error because the face
the 1987 class specification indicates that the wording
of the
education and
experience requirements is
expressly different and requires different application
than that of the 1985 class specification.
III. The Personnel Review Board assumed as a fact
that the UDOT interpretation of the January 1987 class
specification
for
the
Engineering Associate III
position was different and
inconsistent with the
Department of Personnel Management's interpretation of
the class specification in spite of uncontroverted
evidence that the Department of Personnel Management
changed
its
position
and
supported
UDOT's
interpretation
of
the 1987 class specification's
requirement mandating professional experience after its
review of the matter and therefore the conclusion by
the Personnel Review Board that UDOT had to give notice
of such interpretation prior to is use is erroneous.
IV.
The Personnel Review Board's finding that
UDOT Policy No. 05-142 leads a reasonable person to
conclude that the successful passing of the Engineering
Qualification Examination would result in a person's
eligibility for engineering positions is in error
because such finding conflicts with its own decisions
and
the
rules
of
the Department of Personnel
Management.
DETERMINATIVE STATUTES AND RULES

The statutes, rules

and

cases

believed

by

upport respondent's contentions are as follows:

Statutes
Utah Code Ann. § 63-46b-16
Utah Code Ann. § 78-2a-3(2)(a)

2

respondent

Utah Code Ann. S 67-19-13(2)
Utah Code Ann. § 67-19-25(6)
Utah Code Ann. § 67-19-25(7)(b)

Rules

Division of
Personnel Management,
Utah Department of
Administrative Services, Personnel Management Rule 7.D.(2)(f).
Division of
Personnel Management,
Utah Department
Administrative Services, Personnel Management Rule 26.17.2.

of

Utah Department of Transportation Personnel Policy 05-142.

Cases

Board of Education of Severe County School District v. The
Board of Review of the Department of Employment Security, et.
al., 701 P2d 1064 (Utah 1985).

STATEMENT OF THE CASE
CASE NATURE, COURSE OF PROCEEDINGS, AND DISPOSITION

This

appeal

is

from

the

final decision of the Personnel

Review Board, an administrative agency of the State of Utah.

On July 27, 1987, Mr. McConnell
Personnel Review

Board hearing

filed a

grievance with the

officer appealing

a decision by

the Utah Department of Transportation (UDOT) that he did not meet
3

the

minimum

qualification

position because he
experience.

did

Hearings on

1987, and September 29,
decision in
1987.

for

not

an

have

Engineering
four

the grievance
1987.

The

years

Associate

III

of professional

were held on August 24,

hearing

officer

issued a

the matter in favor of the respondent on October 14,

UDOT appealed the decision to the PRB on January 27, 1988,

and a decision was issued in favor of the respondent on April 15,
1988.

UDOT has appealed from that decision.

4

STATEMENT OF FACTS

INTRODUCTION

The evidentiary hearing before
held

on

August

24,

1987

and

the PRB

Hearing Officer was

September 29, 1987. The appeal

before the PRB occurred on March

15,

1988.

Referring

to the

transcript of

these proceedings, the format Vol. X, p.x, will be

used.

I

Vol.

is

proceeding, Vol.

the

II is

transcript

The

the

August

24, 1987

the transcript of the September 29, 1987

proceeding, Vol. Ill is the
proceeding.

of

Findings

transcript
of

Fact,

of

the

March

Conclusions

15, 1988

of Law, and

Decision at Step 5 and the Decision at Step 6 are referred
Step

5,

Finding

X

or

Step

6, Finding X.

to as

The reference to a

Conclusion of Law will be so designated.

FACTS MATERIAL TO THE ISSUES

Respondent McConnell incorporates the

Findings

of

Fact of

the Hearing Officer at Step 5 and sets them forth below.
1. The grievant was initially hired in 1972 as a Draftsman,
Grade 9, by the Utah Department of Transportation
assigned to

the Cedar

(UDOT) and was

City office, District No. 5.

At the time

of his hiring, he had completed two years of college

training as

5

a Drafting Technologist.
2. He

worked for

UDOT until

1976 as

a draftsman, moving

from Grade 9 to Grade 13.
3. Between 1973 and 1976, he completed work for a four year
certificate

in

Highway

Engineering

Technology at a major Utah

university.
4. From 1976 to
Grade 15
the

to Grade

duties

design.

of

worked as

an Office Technician,

17. During this period, he performed many of

a

hydraulics

This work

design engineers.

1978, he

engineer,

including

engineering

was done under the supervision and review of
In 1978, he

terminated

his

employment with

UDOT.
5. Upon his termination, he went to work for a private road
construction firm as the
consisted of

Engineering Office

structural design

design work

His work

of major structures and channels

and field surveying of new road alignments.
all engineering

Manager.

through the

He was

in charge of

review and approval by

the government, under the supervision of a professional engineer.
He also

supervised three

survey crews.

He

worked there until

1984 when he terminated his employment.
6.

In

1984, the

Technician Grade

grievant

was

rehired

by

UDOT

as

a

18 and, by 1987, had moved up to Grade 21. His

responsibilities were essentially
UDOT.
7. His duties included:
6

the

same

as

before

he left

a. all hydraulics engineering for

the

district;
b. engineering design of
roadways;
c.

review

of

government

contract

documents; and
d. location survey and field work.
8. It is the

policy

professional engineering

of

UDOT

to

involve

technicians in

work under the supervision of qualified

engineers.
9. In the opinion of the District #5 Director, the
the

private

sector

and

the

work

work in

for UDOT was "professional"

engineering experience.
10. The combined

"professional"

engineering

experience of

the grievant was in the neighborhood of 10-12 years.
time in the private

sector and

after rehire

If only the

is considered, the

total is about nine years of professional engineering experience.
11. In

1987, the

grievant completed

work for a fifth year

T.E.T. Certificate from a Utah college.
12.

In

Qualification

1987,
Exam

he

took

(E.Q.E.)

and

of

passed

UDOT, being

the

Engineering

notified

of his

success on April 17, 1987, a copy being sent to UDOT personnel.
13.
Personnel

UDOT

personnel

Management

policies

Act.

policy of this state that

the

That
Utah
7

come

under

the

Utah State

act provides that "It is the
state

personnel

system be

administered

on

behalf

personnel Agency."

of

the

governor

Among these

by

a strong central

functions, is

the "maintenance

of registers and certification of eligible applicants."
14. The

Personnel Management

Rules of DPM provide that "to

be eligible for career service promotion,
the minimum

qualifications specified

for the position and must

have

an employee

must meet

in the class specification

received

a

standard

or higher

performance rating within the last twelve months."
15.

In

a

series

of

policy statements becoming effective

between 1975 and 1982, UDOT stated that:
a.

"Then

administered

Engineering

to

Qualification

individuals

Examination

will

be

who meet the minimum qualification

standards established by the Training and Development Unit."
b. While a passing
promotion

to

score on

"engineering

the E.Q.E.

status"

it

does not guarantee
"will

establish

an

individual's eligibility for engineering positions as they become
available."
c.

"Vacancies

shall

be

filled preferably from within the

Department where employees shall be evaluated

for advancement or

promotion on the basis of job performance and potential."
d.

It

will

"promote

the

career

development

of all its

permanent employees through an aggressive program from within the
program.

Special effort

will be made to fill vacancies through

consideration of current employees."
e. In considering employees for Engineering

8

Grades 21-27 to

have

a

Career

Board

to

"assist

engineers

in

promotion and

transfer through supervisor's ratings, education and experience,
according to Department and individual needs."
f.

"A

person

may

underfill

a

position

and be promoted

towards the ultimate grade without competing for the position" if
among other

things, "he meets the minimum requirements which may

be determined by examination."
g. "Selection shall

be

made

from

among

those applicants

certified by the Director as being most qualified ..."
h.

"Subject

to

audit

by

the

Director,

the

appointing

authority shall certify that an employee selected for appointment
to

any

position

... meets

the minimum qualifications for the

class to which appointed."
16.

The

grievant

possible) ratings
1987.

received

"acceptable"

(the

highest

on job performance by his rater in February of

No negative

comments were

noted.

A general evaluative

statement was made; he was "Altogether an excellent employee with
great potential."
17. On May

20,

1987, the

grievant

applied

for

an open

position of Engineering Associate III in District #5.
18. In District #5, openings at the "professional" level are
relatively

rare,

generally

occurring

only

upon

the

death,

termination or retirement of the incumbent.
19.

The

"Approved

Class

Specification"

position, dated January 1, 1987 reads in part:
9

for

the

open

"Education and Experience
1. Graduation from an
accredited 4-year
college or
university with major study in civil
engineering or closely related professional fields,
plus four (4) years professional experience.
OR
2. Substitutions

on a year-for-year basis as

follows:
a. Graduate study in civil engineering or
related fields for the required employment,
OR
b. Satisfactory completion of the E.Q.E.
examination
plus
four
(4)
years
(of)
progressively responsible related experience
for the required college degree."
20.

In

education and
or

the

order

for

McConnell

to

qualify

under the

experience criteria of either the October 16, 1985

January

1,

1987

specification ("class
provision under
graduation

Mr.

No.

from

an

with a major study

Engineering

spec"), he
2

because

had to
he

accredited
in

either

Associate

III

class

apply the substitution

lacked

the

requirement of

four-year college or university
civil

engineering

or

a closely

related (professional) field.

21.

The

October

Associate III offered

16,
the

1985

class

following

spec

for

Engineering

year-for-year substitution

for education and experience:
Satisfactory
completion
Qualification
Examination
experience in
a related
10

of
the
UDOT
Engineer
plus
eight
(8) years
field or an equivalent

combination of education and progressively responsible
full-time paid employment in a closely related field.
(Ex. G-4)
22.

Upon

receipt

Personnel Analyst

of

the

grievant's

application,

the

for the Division of Personnel Management (DPM)

evaluated the

application and

found the

grievant qualified for

the position.

The analyst was supported by the Bureau Manager of

the DPM and the decision was communicated to District #5.

23. Subsequent to the initial decision of the
that the

grievant was

qualified, the

ruled that

the grievant

was not

events is

not completely

clear, but

was either

supported in

his decision

opinion of

some members

of the

matter specialists, that the
grounds that

the "four

DPM personnel

Personnel Manager of UDOT

qualified.

The sequencing of

the UDOT Personnel Manager
or was

led to

it by the

Career Board, acting as subject

grievant was

not qualified

on the

(4) years (of) progressively responsible

related experience" should not include any experience previous to
successfully

passing

passing the E.Q.E.

the

should

E.Q.E.,
count

that

as

only

experience after

"professional experience."

This was a new interpretation, not previously used.

24. Prior

to January

1, 1987, the practice of UDOT in the

subject class spec was to accept "progressively responsible fulltime

paid

employment

in

a

closely

successful completion of the E.Q.E.
11

related

field"

prior to

25. After
qualifications

passing
for

the

October 16, 1985 class

the

E.Q.E.,

subject
spec.

grievant

position

(See Step

met

under

the minimum
the former of

5 Findings

Nos. 8, 9,

10.)

26. The

January 1, 1987 class spec sets forth the following

substitution on a year-for-year basis in
degree requirement

under provision

place of

the four year

(2)(b), as applicable to Mr.

McConnell's situation:
Satisfactory completion of the E.Q.E. examination plus
four
(4)
years progressively responsible related
experience for the required college degree. (Ex. G-5)
27. The foregoing education and experience
the

January

1,

1987

class

spec

was

substitution on

accompanied

interpretation, one not previously applied by UDOT to
spec.

The

new

interpretation

progressively responsible related

was

that

experience"

the

by

new

this class
"four

would

a

years

accrue for

eligibility only after the candidate passed the E.Q.E., not prior
to passing the E.Q.E., as was the previous practice.

(See Step 5

Finding No. 21.)

28. The

Career Board did not meet as a body to consider the

grievant's application.

There was no

evidence to

Board ever met to consider all qualified applicants.

12

show that the

29. There

was little

evidence that the job performance and

potential of the grievant was given substantive consideration.

30.

The

promotion to

new

UDOT

professional ranks

having only 15 months
of the

interpretation

E.Q.E.

of a

of experience

was

not

used

in

the

UDOT employee in 1985, he

after successful completion

There was no evidence of any previous application

of the new interpretation.

31. On July 17, 1987, the Bureau Manager of the DPM reversed
his

decision,

finding

that

the

department's minimum requirements.
new

UDOT

interpretation

specification,

the

of

pre-exam

grievant

did

not

meet

the

His reversal was based on the

the January 1, 1987 approved class
experience

did

not

count toward

qualification.

32.

Before

the

McConnell

case, UDOT

including administrators in Districts #5 and

field

personnel,

#2, were

not aware

of the new UDOT interpretation.

33. At

the time

of the

Step 5

hearing, some UDOT and DPM

administrative personnel at the state level were not aware of the
new UDOT
the

interpretation excluding pre-exam experience.

personnel

analyst

making

the

qualification had not yet been informed.
13

initial

In fact,

decision

of

34. At the time of the Step 5 hearing, some state level UDOT
and DPM personnel agreed with the new interpretation, but usually
with the

proviso that

there could be exceptional cases in which

pre-exam experience would count toward qualification.

It

is not

clear which, if any, state level administrators were aware of the
new interpretation before the McConnell case.

35. District #5 field personnel agreed that McConnell was an
exceptionally

competent

employee.

At

least

one state level

administrator agreed as to his exceptional competence.

36. The grievant appealed

the

UDOT-DPM

decision

and such

appeal was rejected.

37. In

the negotiation

phase of

indicated that he was willing
Engineering Associate

to

the grievant's appeal, he

accept

a

II, for the opening.

lower

grade level,

UDOT turned down the

compromise offer.

38. The wording of the 1987
lend itself

to an

class spec

interpretation different from the one applied

to the 1985 class spec, which

accepted

before

to

the

does not reasonably

E.Q.E.,

pursuant

(2)(b).
14

related

job experience

the substitution provision of

39. The January 1, 1987 class spec required a clarification
or

new

interpretation

class spec.

to

distinguish

if from the former 1985

The former UDOT practice of accepting "progressively

responsible full-time paid employment in a closely related field"
prior

to

passage

of

the

"progressively responsible

E.Q.E.

gave

way

to

accepting

related experience" after passing the

E.Q.E.

40. UDOT's Blue Bulletin No. 18, dated May
to distinguish
any

fashion

between the
to

even

interpretation for

18, 1987, failed

former and the new class spec, or in

suggest

that

UDOT

now

intended

a new

the subject class spec which now required the

progressively responsible related experience to be

accrued after

passing the E.Q.E.

41. The

education and

experience requirements set forth on

UDOT's Blue Bulletin No. 18 differed considerably both from those
stated in

the January

1, 1987

class spec and from those in the

1985 class spec.

42. None of

the

staff

interpretation, pursuant
DPM staff

were

qualifications

to

DPM

was

aware

of

UDOT's new

to the January 1, 1987 class spec, when

initially
and

in

requested

compare
15

to

review

the grievant's

them with the appropriate class

spec,

(Step 5 Findings Nos. 20, 21, 26, 29; T. Vol.

I, pp. 122,

124, 126, 130.)

43. Some UDOT middle-managers and district officers were not
cognizant of UDOT's new interpretation
class

spec

arose.

until

the

of

the

January

1, 1987

controversy over McConnell's application

(Step 5 Findings Nos. 27, 28, 29; T. Vol. I,

pp. 33, 38-

39, 50, 52, 71, 74.)

44. UDOT policy 05-142 states in part:
A passing score on this examination [E.Q.E.] does not
guarantee promotion to engineering status but will
establish an individual's eligibility for engineering
positions as they become available. (Emphasis added.)

A plain reading of the above-quoted
reasonable

person

to

E.Q.E. would establish
positions.

conclude
a

that

person's

provision would
successfully

eligibility

lead a

passing the

for engineering

The Agency's 1876 interpretation of the subject class

spec would appear to be in conflict —

if not

a contradiction—

with the above-cited policy.

45. There

is no obligation by a state agency to further define a

class spec issued by
agency chooses

DPM with

a new

if an

to do so, then the burden is on that agency to be

consistent with DPM's interpretation.
measure of

interpretation; but

discretion and

Thus,

agencies have some

latitude to interpret the class specs
16

differently from DPM, but
differently, then
to

show

choose to

interpret them

the burden is on those agencies, such as UDOT,

consistency

discretion.

if agencies

Even

and
so,

clarity,

but

absent

on

abuse

of

appeals from an agency's distinguishing

interpretation may be taken

to

this

Board,

if

not previously

rectified by DPM.

SUMMARY OF ARGUMENT

I.

The PRB properly considered and ruled on the equivalence

of Mr. McConnell's qualifying

experience as

a technician.

The

issue of the qualifying experience was specifically dealt with at
both Step 5 and Step 6.
Fact,

Conclusions

of

The PRB not only adopted the Findings of
Law

recovered the same issue

and

when

Decision from Step 5, they also

they

entered

their supplemental

Findings, Conclusions and Decision.

II.

The state

is in error when it claims that the PRB did

not consider the entire record of
entire record

from Step

5 was

the Step

5 proceedings.

certified to

adopted and ratified the decision from Step 6.
considered

the

entire

record

as

it

the PRB.
In

supplemented

The

The PRB

addition, it
the Step 5

decision with its own Findings, Conclusions and Decision.

III.

The PRB did not assume that the UDOT interpretation of
17

the

January

1987

inconsistent with
the role
DPM.

of an

DPM

class

the DPM's

was

different from and

interpretation.

The PRB clarified

agency as it interprets rules established by the

has

specifications.

specification

statutory
To

the

authority

extent

to

establish

class

that UDOT or any other agency

interprets a class specification it must

do so

in keeping with

the interpretation placed on that specification by the DPM.

IV.

The PRB's

Finding of

Fact No. 14 does not contradict

UPMR Rule 7.D.(2)(f) or UDOT Policy 05-142.

ARGUMENT

I.
THE PRB PROPERLY CONSIDERED AND RULED ON THE
EQUIVALENCE OF MR. McCONNELL'S QUALIFYING EXPERIENCE AS
A TECHNICIAN

The point raised by the state in Issue 1 is that the PRB did
not make

a determination whether Mr. McConnell's experience as a

technician qualified as professional experience which
entitled him

to be

considered for

the position.

would have

This issue is

spurious for several reasons.
The question of Mr.
covered in

the Step

McConnell's qualifications

5 decision
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rendered by

was clearly

J. Kenneth Davies,

Hearing Officer.
No.

3

deals

1

Finding of Fact No. 10

specifically

with

the

and Conclusion

question

of Law

of professional

experience.
In appealing the decision of the
to the
in

PRB, the

that

appeal.

Conclusions of

Hearing Officer

agency had control of the issues that it raised
It

raised

Law No.

three

9, 10, and 11

issues

whether Mr.

to raise

the issue

wishes to have considered

by the

relate

to

Step 5 Decision.

appeal covered the

McConnell's experience

qualified as professional experience.
state failed

which

in the

None of the three issues raised in the Step 6
question of

at Step 5

as a technician

Consequently,

since the

at that

juncture which it now

Court of

Appeals, the present

1

Finding of Fact No. 10 and Conclusion of Law No. 3 deal
specifically with the question of professional experience.
"10.
The
combined
'professional'
engineering
experience of the grievant was in the neighborhood of
10-12 years. If only the time in the private sector
and after rehire is considered, the total is about nine
years of professional engineering experience.
3.
There
is nothing
in the
published job
specifications of January 1, 1987, which supports the
UDOT-DPM interpretation
that only post-examination
experience would be counted. Such an interpretation is
of such major importance as to require very specific
language.
This could easily have been included in the
requirements by inserting a phrase stating that only
experience acquired after the examination would be
considered. The announcement does not use the phrase
'professional' experience, which the personnel manager
of UDOT interprets as being experience after the
successful completion of the E.Q.E. The announcement
says
that
'Four
(4)
years
(of) progressively
responsible related experience' may be substituted for
the college degree. The grievant had far in excess of
the required amount of 'professionally responsible
related experience.'"
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issue

is

inappropriate

Nonetheless, the
with

the

PRB in

question

of

for

consideration

rendering its
the

brief

equivalence

without

this

Court,

Step 6 Decision did deal
of

equivalence of Mr. McConnell's experience.
Mr. McConnell in this

by

the "professional"

This point is made by

conceding

Mr. McConnell's

contention that the state's first issue is improperly before this
Court.
In its Step 6 Decision, the PRB adopted the Findings of Fact
and Conclusions of Law entered by the Hearing Officer at Step 5.2

In order

for the state to prevail on its ultimate argument,

it must establish that the class specification to
the 1987

interpretation of

1985 interpretation.
Step 5

and Step

It was

the qualification
specifically

6 proceedings

be applied was

language, not the

decided

in

both the

that the agency had violated its

own rules in trying to promulgate a new interpretation of the job
specifications in question in this case without communicating its
intent to change its interpretation

2

or

to

communicate

its new

On page 5 of the PRB's Decision, the following is found:
"The
Step
5
Decision and remedy are affirmed;
additionally, the Board submits a few findings and
conclusions hereinafter."
[...]
"Thus, noting little, if any, dispute over the Step 5
findings, the Board accepts those findings and adopts
them as part of this Decision."
20

interpretation.3

The state

is now

attempting to convince this

court, despite the previous rulings at
the governing
On the

interpretation should

basis of

the prior

interpretation governs
whether

Mr.

experience" under
in this case.

It has

is clear

that the 1985

constituted

"professional

1987 interpretation begs the question

been ruled

constitute "professional

6, that

Consequently, the question of

experience

the new

and Step

be the 1987 interpretation.

rulings, it

this case.

McConnell's

Step 5

twice that

his experience did

experience" according

to the standards

which were in place and should have been applied at the time this
controversy arose.
The PRB stated very succinctly in Finding No. 8 on page 6 of
their Decision that: "The wording of
not reasonably

lend itself

the one applied to
job experience

to an

the 1985

before the

provision of (2)(b)."

In

the 1987

Class Spec, does

interpretation different from

Class Spec, which accepted related

E.Q.E., pursuant

to the substitution

Finding

the

No.

14

PRB

stated as

follows:
"14.

UDOT Policy 05-142 states in part:

3

Step 5 Decision No.2: "The UDOT violated its personnel
rules by failing to consider the Grievant qualified for the
Engineering Associate III position.
Step 6 Finding No. 14: "A plain reading of the above-quoted
provision would lead a reasonable person to conclude that
successfully passing the E.Q.E. would establish a person's
eligibility for engineering positions.
The
Agency's 1987
interpretation of the subject class spec would appear to be in
conflict —
if not a contradiction —
with the above-cited
policy."
21

A
examination
engineering
eligibility
available,

passing score on this
[E.Q.E.] does not guarantee promotion to
status but will establish an individual's
for engineering positions as they become

A plain reading of the above-quoted provision
would lead a reasonable person to
conclude that
successfully passing the E.Q.E. would establish a
person's eligibility for engineering positions.
The
agency's 1987 interpretation of the subject Class Spec
would appear to be in conflict - if not a contradiction
- with the above-cited policy.

Furthermore, on page 11 of the PRB's Decision, they state as
follows:
UDOT's failure to have communicated such an
all important new unilateral interpretation of the
required years of experience constituted an abuse of
discretion.

In
from

effect,

requiring

"professional"

this
Mr.

ruling

means that the agency is estopped

McConnell's

experience

experience

under

the

upon the

PRB ruled was an

qualify

1987 interpretation.

1987 interpretation has no place in this case
No. 1

to

and to

as
The

base Issue

agency's ex post facto interpretation, which the
abuse of

discretion, is

inappropriate in this

appeal and clearly begs the true issue of this case.

II. THE AGENCY IS IN ERROR WHEN IT ARGUES THAT THE PRB
FAILED TO CONSIDER THE ENTIRE RECORD OF THE CASE
Issue No. 2 stated

by the

state is
22

based on

an erroneous

reading of Utah Code Ann.. §63-46b-16(4).
"(4). The appellate court shall grant relief
only if, on the basis of the agency's record, it
determines that a person seeking judicial review has
been substantially prejudiced by any of the following:
(g) the agency action is based upon a
determination of fact, made or implied by the agency,
that is not supported by substantial evidence when
viewed in the light of the whole record before the
court;"

The agency is in error when it maintains that the PRB failed
to consider the entire record of these proceedings.

As is

stated on

pages 1

and 2

verbatim record of the evidentiary

of the

Step

5

Step 6 Decision, a

proceeding

was made

available to both sides of this controversy and was considered by
the PRB in

rendering

proceedings
record.

at

its

Step

final

6 were

Having availed

decision.

also

itself

of

In

addition, the

transcribed into a verbatim
the

entire

record

of this

proceeding, the PRB was entirely justified in ruling as it did in
the Step 6 Decision.
the

entire

record

There is substantial,
to

support

the

decision is conclusive on appeal. Utah

The

distinction

between

referred to by the

state in

this appeal.

mere fact

The

credible evidence in

conclusion of the PRB, its
Code Ann., §63-46b-16(4).

the 1985 and 1987 classifications
its brief

is of

no consequence in

that there are obvious differences
23

between the two specifications is not the question
here.

The

question

McConnell met the
according to

that

is

requirements

relevant
stated

the interpretation

in

to be decided

is whether or not Mr.
those specifications

in place and used by the agency

at the time Mr. McConnell's request for promotion was denied.
With that understood, the focus in this case must be whether
experience

obtained

prior

requirement of four years

to

of

passing the E.Q.E. satisfies the

progressively

responsible related

experience.

The appeal

issue in this case arises from the fact that the

agency attempted to change its long standing interpretation which
allowed

pre-E.Q.E.

experience

to

qualify to one in which only

post-E.Q.E. experience could qualify.
ruled

there

was

nothing

in

McConnell

the

agency's

this

light,

the PRB

the language in the 1985 and 1987

specifications that would clearly
Mr.

In

communicate to

people such as

intent to change its long standing

interpretation.
The 1985 Class Specification used the following language:
"B.

Education and Experience.

(1) Graduation from an accredited 4-year
college or university with major study in
civil engineering or closer related fields,
plus six (6) years experience in a closely
related field,
OR
(2) Substitutions on a year-4-year basis
as follows:
24

Satisfactory
completion
of the UDOT
Engineer Qualification Examination plus eight
(8) years experience in a related field or an
equivalent
combination
of
education and
progressively
responsible
full-time
paid
employment in
a
closely
related field,
[Emphasis added.]

The important

language in

that specification

(6) years experience in a closely related field"
(8) years
the

experience in

agency

developed

a related
the

field,"

is "plus six

and "plus eight

From this language,

interpretation

that pre-E.Q.E.

experience would satisfy the intent of the word "plus,"
The 1987 Class Specification states as follows:
"B.

Education and Experience,

(1) Graduation from an accredited 4-year
college or university with major study in
civil
engineering
or
closely
related
professional fields, plus four
(4) years
professional experience,
OR
(2)
Substitutions
basis as follows:

on

a year-for year

(a)
Graduate study in
civil engineering or related fields
for the required employment,
OR
(b)
Satisfactory
completion of the E.Q.E, examination
plus four (4^ years progressively
responsible related experience for
the
required
college
degree,
[Emphasis added.]
Again,

the

relevant

language
25

is

"plus

four

(4) years

professional experience" and "plus
responsible related experience."

four (4) years progressively
It is not the obvious change in

language that creates the question for the decision in this case,
it

is

the

interpretation

of

the

language

that

remained

interpretation was

based on

essentially the same that causes the problem.
PRB ruled since the
such

a

subtle

change in

change
it

in
was

the

specifications,

that

the

communicate its

intended change

relevant
agency's

language
burden

of

the

to clearly

in interpretation

to those who

Another section from the Step 6 Decision helps

clarify this

would be affected by it.4

issue.
4

Step 6 Finding No. 7: "The foregoing education and
experience substituted on the January 1, 1987 Class
Spec was accompanied by a new interpretation, one not
previously applied by UDOT to this Class Spec. The new
interpretation
was
that
the
'four
(4)
years
progressively responsible related experience' would
accrue for eligibility only after the candidate passed
the E.Q.E., not prior to passing E.Q.E., as was the
previous practice. (See Step 5 Finding No. 21.
8.
The wording of the 1987 Class Spec does not
reasonably lend itself to an interpretation different
from the one applied to the 1985 Class Spec, which
accepted related job experience before the E.Q.E.,
pursuant to the substitution provision of (2)(b).
9.
The January 1, 1987 Class Spec required a
clarification or new interpretation to distinguish it
from the former 1985 Class Spec.
The former UDOT
practice of accepting "progressively responsible fulltime paid employment in a closely related field" prior
to passage of the E.Q.E. gave
way to accepting
"progressively responsible related experience" after
passing the E.Q.E."
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The disturbing as well as critical factor is
that UDOT did not put its employees on notice that a
substantially new interpretation was being implemented
with the 1987 Class Spec.
Thus, although UDOT had
changed its interpretation so that years of experience
now had to be accrued after passing the E.Q.E.,
affected employees/applicants were
not
given any
r
notification as
to UDOT s new interpretation; in
reality, UDOT had neither a written definition nor a
written interpretation of the new position being taken
in regard to the Engineering Associate III Class Spec.
An after the fact verbal interpretive change is not
congruent, harmonious or consistent with merit system
principles.
The Hearing Officer was on-point when he
observed in Conclusion No. 3 (quoting pertinent part):
There is nothing in the published job
specifications
of
January 1, 1987 which
supports the UDOT-DPM interpretation that only
post-examination experience would be counted.
Such an interpretation is
of such major
importance
as
to
require very specific
language.
This could
easily have been
included in the requirements by inserting a
phrase stating that only experience acquired
after the examination would be considered.

The conclusion that should be drawn from all of this is that
the agency is free

to change

clearly

communicates

change.

The state is trying

point of

that

its interpretation

to

those

to bring

who

are

as long

as it

affected by the

the appellate

court to a

interpretation that was rejected by both the Step 5 and

Step 6 decision makers.

Had

Mr.

adequately

McConnell

notified

and
of

others

the

similarly

agency's

situated

intended

interpretation there would be no question

for appeal.

that

and

notification

did

not

take
27

place

as

been

change

of

In fact,

a result, the

previously
continued
claim.

existing
and

interpretation

defined

the

rights

of

the

operative language

to which Mr. McConnell laid

This was clearly recognized at Step 5 and Step 6, and the

agency's

argument

that

interpretation on Mr.

it

was

McConnell

at

free
any

to

impose

time

was

the

new

soundly and

repeatedly rejected.

III.
THE
PRB
DID
NOT
ASSUME
THAT THE UDOT
INTERPRETATION OF THE JANUARY 1987 CLASS SPECIFICATION
WAS DIFFERENT FROM AND INCONSISTENT WITH THE DPM'S
INTERPRETATION

The agency's argument is flawed with respect to

Issue No. 3

because it maintains that Finding of Fact No. 15 in the April 15,
1988 Decision by the PRB, implies
the

1987

Class

Spec

That is not the fact,
apparently added

was

Decision.

Part

of

undelegable

authority

PRB in

that
to

Finding

classification

with

decision

was

No.

15 was

that

DPM

possesses

a

the agency

Once

may supplement

reasonable interpretation within a
But, if

it chooses to

a DPM Ruling, then it must do so in conformity with

the other sections of
all people

who are

there

a

is

Fact

establish class specifications.

realm of its own discretion and latitude.
so interpret

of

an attempt to clarify the PRB's

those specifications are established,
that

interpretation of

different from DPM's interpretation.

however.

by the

that UDOT's

the decision,
affected by it.

discrepancy

between
28

i.e., to

reasonably notify

The implication is not that
the

DPM's

and

UDOT's

interpretation of the class specification in this case.

As a

matter of fact, an issue was raised at both Step 5 and

Step 6 as to the apparent exercise of political pressure
in

getting

McConnell's

DPM

to

change

qualifications

its

initial

under

the

by UDOT

interpretation of Mr.
class

specification.

Neither the Step 5 nor the Step 6 Decision assigned any blame for
UDOT's apparent lobbying of DPM to change its
the PRB

position; however,

wanted to make it clear on the face of its decision that

the proper role of DPM is

to establish

the class specifications

and of UDOT to interpret them.

For example, Finding No. 13 in the Step 5 Decision states as
follows:
13. UDOT personnel policies come under the
Utah State Personnel Management Act. That Act provides
that "it is the policy of this state that the Utah
state personnel system be administered on behalf of the
Governor by a strong central personnel agency."
It
further provides that the "functions not be delegated.
The following functions shall be performed by DPM and
shall not be contracted or otherwise delegated to
another state agency."
Among these functions, is the
"maintenance of registers and certification of eligible
applicants."
Moving ahead to Finding No. 20:
20.
Upon
receipt
of
the grievance
application, the personnel analyst for the Division of
Personnel Management (DPM) evaluated the application
and found the grievant qualified for the position. The
analyst was supported by the Bureau Manager of DPM and
the decision was communicated to District No. 5.
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21.
Subsequent to the initial decision of
the DPM personnel that the grievant was qualified, the
personnel management of UDOT ruled that the grievant
was not qualified. The sequencing of events is not
completely clear, but the UDOT Personnel Manager was
either supported in his decision or was lead to it by
the opinion of some members of the Career Board, acting
as subject matter specialist, that the grievant was not
qualified on the grounds that the "four (4) years (of)
progressively responsible related experience" should
not include any experience previous to the successfully
passing the E.Q.E., but only experience after passing
the E.Q.E. should count as "professional experience."
This is a new interpretation, not previously used."

26. On July 17, 1987, the Bureau Manager of
the DPM
reversed his decision, finding that the
grievant did
not
meet
the
departments minimum
requirements.
His reversal was based on the new UDOT
interpretation of the January 1, 1987 approved class
specification, that pre-exam experience did not count
toward qualification.
[...]
28. At the time of this hearing, some UDOT
and DPM administrative personnel at this state level
were not aware of the new UDOT interpretation excluding
pre-exam experience.
In fact, personnel analysts
making the initial decision of qualification had not
yet been informed.

In the

Step 6

Decision, the

Conclusions from Step 5 and

PRB adopted

supplemented

them.

the Findings and
The following

comes from Findings No. 7 - 15 at pages 6 - 7 :
The
foregoing
education
and experience
substitution on the January 1987 Class
Spec was
accompanied by a new interpretation, one not previously
applied by UDOT to this class
spec.
The new
interpretation
was
that
the
"four
(4)
years
progressively responsible related experience" would
accrue for eligibility only after the candidate passed
the E.Q.E., not prior to passing the E.Q.E., as was the
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previous practice. (See Step 5 Finding No. 21).
8.
The wording of the 1987 Class Spec does
not reasonably
lend itself
to an interpretation
different from the one applied to the 1985 Class Spec,
which accepted related job
experience before the
E.Q.E., pursuant to the substitution provision of the
(2)(b).

14.

UDOT policy 05-142 states in part:

The passing score on this examination
[EQE]
does
not
guarantee
promotion to
engineering status but will
establish an
individuals
eligibility
for
engineering
positions as they become available. [Emphasis
added.]
A plain
reading of the above-quoted
provision would lead a reasonable person to
conclude that successfully passing the E.Q.E.
would establish a person's eligibility for
engineering positions.
The agency's 1987
interpretation to the subject Class Spec would
appear to
be in
conflict if not a
contradiction - with the above-cited policy.
15. There is no obligation by state agency
to further define a Class Spec
issued
by
DPM
with
a
new
interpretation; but if an agency
chooses to do so, then the burden
is on that agency to be consistent
with DPM's interpretation.
[...]
With this context, it is clear
Step

6

Decision

discrepancy

did

between

not

the

mean

DPM's

that Finding

to

imply

UDOT's interpretation.

that if an agency

chooses

issued

by

DPM,

the

to

agency

that

interpretation

specification and

interpret

It
a

No. 15

of

there
the

in the
was

a

class

merely points out

class specification

must do so consistently with DPM's
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interpretation.

This language is advisory and has the status of

being

this

dicta

in

particular

further clarification

for future

the

case.

ruling

in

this

case. Although this provides
reference, it

does not change

This entire section deals with the

apparent influence exerted by UDOT

in

this

particular

case to

persuade DPM personnel analysts to reverse their initial decision
to

be

in

conformity

specification

with

imposed

by

an

UDOT

interpretation
and

of

the

class

not communicated to anyone

including DPM and the grievant in this case.

IV. THE PRB'S FINDING OF FACT NO. 14
DOES NOT
CONTRADICT UPMR RULE 7.D.(2)(f) OR UDOT POLICY 05-142

The PRB's

Finding of

Fact No.

14 does not contradict UPMR

Rule 7.D.(2)(f) or UDOT Policy 05-142.
arose

when

minimum

UDOT

determined

qualifications

argument made

by the

for

that

he

for

Issue No.

has

issue in

McConnell

eligibility

state in

Mr. McConnell agrees that

The

no

did

this case

not meet the

promotion.

The

4 perverts the facts.

entitlement

to promotion

merely because he meets the requirements for the E.Q.E. The state
attempts to convert eligibility
earned

due

to

the

fact

for consideration

that

for promotion

Mr. McConnell meets the minimum

qualifications for the higher position into a claim by Mr.
McConnell that he is entitled to a promotion to that position.

The

decision

made

by

UDOT
32

in

this

case

deprived

Mr.

McConnell of consideration for promotion because UDOT deemed that
he did not meet minimum qualifications.
for

and

was

granted

in

this

Mr. McConnell was asking

Step 5 Decision the right to be

considered for promotion not that he, in fact, be promoted.
effect of

the Step

5 ruling

was to

require UDOT

The

to allow Mr.

McConnell to be considered in a competitive comparison with other
applicants

for

the

position

in question.

Consider the remedy

section of the Step 5 decision:

REMEDY: The appropriate appointing authority
should consider, without prejudice, the grievant along
with all other qualified applicants at the time of the
closing of the Engineering Associate III announcement.
Substantial consideration must
be
given
to the
recommendations of District No. 5 administrators who
are personally aware of the experience of the grievant
and how it relates to their needs. To assure that
unprejudiced consideration is given this particular
grievant, an unbiased committee acceptable to the
grievant
should
be
appointed
to
make
its
recommendations to the UDOT personnel manager. This is
not intended as a permanent procedure, but only applies
in this particular case.
Consequently there

is no conflict at all in the PRB Finding

No. 14, UPMR Rule 7.D.(2)(f) and Utah Code Ann., §67-19-13(2).
According to
Utah Personnel

the grievance

procedure rules

Review Board (July 1, 1987) the PRB's Findings of

Fact, Conclusions of Law, Decision
substantial

evidence,

Court of Appeals.
the time

enacted by the

of the

shall

be

Rule 26.17.2.
argument before

33

and

Order,

if

supported by

conclusive on an appeal to the
These

rules were

the Personnel

in effect at

Review Board on

March 15, 1988. Accordingly, pursuant to Utah Code Ann., §67-1925(7)(b), on

appeal to

the District Court, the Board's Findings

of Fact, if supported by substantial evidence, are conclusive.

There

was

no

modification

of

the

Findings

of

Fact,

Conclusions of Law, and Decision by the Step 5 Hearing Officer on
appeal to the PRB at Step
Hearing Officer's

6.

PRB

adopted

findings and

supported

by

the

Step 5

Findings and Conclusions and supplemented them

with additional findings and conclusions of
in the

total

conclusions at

reference

to

the

its own.

both Step
record

5 and

which

Each item
Step 6 is
constitutes

substantial evidence.

Absent

persuasive

showing

by

the state that there was no

substantial evidence in the record to support the Step 5 Findings
and the

Step 6

additional Findings, the PRB's ruling, Findings

and Conclusion are binding upon this court in its review.

The court is limited in its
Personnel Review

Board by

review

the provisions

of

the

action

of the

of §67-19-25(6), Utah

Code Ann. (1983, as amended), as follows:
On appeal to the District Court, the Board's
Findings of Fact, if supported by substantial evidence,
shall be conclusive, [emphasis added]
The court is required to uphold the findings of fact
Review Board

if the

record contains
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of the

"evidence of any substance

whatever..."
Review

In addition, the court is constrained to affirm the

Board's

decision,

"Unless

as

a

matter

of

law, the

determination was wrong, because only the opposite conclusion can
be drawn

from the

facts."

Board of Education of Severe County

School District vs. The Board
Employment Security,

of

Review

decision

was

both

PRB's

as was

findings

an abuse

reasonable

citations to the substantial
the

Department of

done at

Step 5,

Review Board in its April 15, 1988 Decision, found

that the acts of UDOT constituted
PRB's

the

et al., 701 P.2d 1064, 1067-68 (Utah 1985).

Considering the record as a whole,
the Personnel

of

of

and

evidence in
fact

Accordingly, the decision of

need

of discretion.
rational.
the record

not

Utah Personnel

be

The

Numerous
to support

repeated

here.

Review Board should

be affirmed.

CONCLUSION

The

PRB

did

not

abuse

its

discretion in sustaining and

supplementing the decision of the Step 5 hearing

officer.

There

was substantial

evidence in the record as a whole to support the

PRB's

that

decision

opportunity
position.

to

be

Mr.

McConnell

selected

for

was

wrongly

denied

the

the Engineering Associate III

The PRB's decision should be sustained by this court.
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